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1. Background
Humanitarian engagement with non-State armed groups (NSAGs) is often essential to safe and secure access to all populations affected by armed conflict. However, recent policies expressed through donor government’s funding agreements and domestic legislation of some Member States increasingly seek to limit or even prohibit contact by humanitarian actors with non-State armed groups which have been designated as terrorist organisations. 

For example, key donor governments have imposed conditions in funding agreements to limit humanitarian engagement with Al-Shabaab in Somalia and Hamas in Gaza. 
The Core Group on Humanitarian Space introduced the issue of counter-terrorism measures and humanitarian action to the IASC-WG in its November 2010 meeting and informed of its plans to reach out to relevant think tanks/research institutes to gains insights on the key questions facing the humanitarian community
. The IASC-WG expressed support for this initiative and, in addition, requested the Core Group to explore advocacy initiatives with regard to the issue. 

As a special event of the core group, a roundtable was organised by the Norwegian Refugee Council and the Overseas Development Institute’s Humanitarian Policy Group on 21 February 2011 to consider the impact of counter terrorism measures on humanitarian action. The roundtable reviewed legal, policy and operational aspects of the topic, bringing together the perspectives of the Core Group as well as expert opinions of invited academics and practitioners. The findings and conclusions of the roundtable were reviewed and validated by the Core Group. 

The present paper sets out the main challenges around the issue of counter-terrorism measures and proposes a series of next steps for endorsement by the IASC WG. In addition, annexed to the paper are draft messages for IASC members to draw on in their dialogue with Member States and other interlocutors. The IASC WG is invited to discuss and endorse these messages, which will form part of a broader advocacy strategy outlined below.

2. Key Issues of Concern
There are different approaches among Member States when it comes to linking counter terrorism and humanitarian policies: 
· Many Member States have adopted legislation and policy supporting humanitarian action and engagement to secure humanitarian access. At the same time, States have adopted legislation and polices that effectively restrict engagement by humanitarian organisations with proscribed entities. These laws and policies are not consistent and their implications for humanitarian action vary in scope and severity. Australia, for example, has created an exemption for humanitarian action. However, most domestic legislation does not contain such exemptions,
· In some cases, counter terrorism policy is developed in isolation from other external policies. There is an apparent lack of coordination between development, foreign affairs, treasuries and legal departments;
· The criteria for listing “terrorist” groups and individuals associated with such groups are not consistent across States. Legal and other means for de-listing individuals that are incorrectly included in such lists are insufficient and in some cases non-existent,

· The restrictive impact of counter terrorism measures on humanitarian action is not always unintentional – in some cases it appears to be part of a wider effort to co-opt humanitarian assistance into a comprehensive political and security agenda,
· Donors informally discourage humanitarian actors from requesting clarity, which may result in greater restrictions;  
· Questions remain as to how much “clarity” is desirable around the applicability of counter terrorism measures on humanitarian action, and the potential for such clarity to result in greater restrictions, as opposed to remaining in a “grey area”;

There is no UN policy prohibiting engagement with non-State armed groups, including those listed as terrorist organisations. There have been instances, however, where senior-most levels of humanitarian engagement with such groups have been limited in connection with concurrent political strategies and objectives of the UN even while regular liaison at the field level was ongoing.

There is a trend in the international discourse of blurring the distinction between terrorist acts and acts perpetrated in armed conflict situations. There is also sometimes a reluctance to accept the applicability of IHL to regulate the behaviour of any party to an armed conflict whether State or non-State.
3. Impact on Humanitarian Action 
Impact on beneficiaries:

· Some populations in need may be excluded from receiving humanitarian assistance based on whether or not they reside in areas controlled by proscribed groups.

· Some donor and host State counter terrorism measures may impose restrictions on the selection of beneficiaries, with some donors requiring the vetting of beneficiary lists.
Impact on funding: 

· Humanitarian actors - across the UN and NGO community – have experienced funding conditionality and/or funding withdrawal as a consequence of counter terrorism policies;
· Donors expect humanitarian actors to ensure that they are acting in compliance with counter terrorism measures, thereby transferring the risk to operational actors;
· NGOs and the UN are increasingly risk averse due to concerns that they may unintentionally fall foul of counter terrorism legislation or policy. Some have avoided funding by US and other donor governments as a result. Others have received waivers from the US government granting them funding for operations in areas controlled by proscribed groups but which contain “no-contact” provisions.
Impact on partnerships:

· Some donors require vetting of local partners to ensure they are not on terrorist lists. This is complicated by inconsistencies between the multiple terrorist lists in existence;
· Liaison with local authorities (de facto, de jure) is highly problematic when they are listed as terrorist groups. Under the conditions of some funding agreements, some humanitarian organisations cannot interact with some authorities, such as Hamas in Gaza, with which humanitarian actors cannot officially interact.
Lack of clarity on legal and policy provisions has resulted in:
· The absence of information or guidance from headquarters has resulted in ad hoc decision-making at the field level, with the burden of responsibility and accountability for these decisions falling on field staff;
· Incoherent and uncoordinated responses by humanitarian organisations, and the fear of individual or organisational liability, is generating conservative behaviour and risk avoidance by both donor and organisation staff;
· A lack of transparency in practices and the lowering of accountability standards vi- à- vis donors, affected populations and other partners (no minute taking at meetings, etc). This can erode trust and acceptance of affected populations and other stakeholders.
4. Proposed actions:
The IASC WG: 

1. Requests OCHA and NRC, as Co-Chairs of the IASC Core Group on Humanitarian Space, to commission a study to: 
(a) map the existing legal and policy frameworks; 
(b) document the implications for humanitarian actors and where possible, the affected population through selected case studies. The study will be carried out in the May-November 2011 timeframe.
2. Endorses proposed messages on counter-terrorism and humanitarian action and requests the Core Group to develop a sequenced IASC advocacy strategy, including: 
(a) refined IASC messages; 
(b) engaging selected donors in a roundtable discussion; 
(c) drafting an IASC statement if deemed appropriate by the IASC WG; and 
(d) public awareness-raising activities where appropriate.
3. Requests OCHA, with input from the Core Group, to prepare an interim note for the field on the current situation concerning counter terrorism legislation and policies and its implications for humanitarian operations. Consideration will also be given to making key resources on this issue available to field and headquarters staff via the internet. The note should be updated following the undertaking of the study and dialogue with donors
4. Requests OCHA to include reflections from the roundtable, donor consultations and findings from the study in the ERC protection of civilians statement to the Security Council in November.

Annex: Counter terrorism measures and humanitarian action

Proposed messages for the use of IASC members
General messages:

Acts of terrorism present a threat to national and international security and States have the right and obligation to take appropriate security measures, including enacting legislation and policies, to protect their population from acts of violence. Such measures, however, must comply with States’ obligations under international law.
Although restrictions on humanitarian action are not usually the primary purpose of counter terrorism measures, they may have significant, negative implications for humanitarian actors and the beneficiaries of their activities.  

Counter terrorism measures have been applied to restrict or criminalise the legitimate actions of humanitarian actors in the exercise of their missions or mandates. In some cases, such counter terrorism measures may seek to limit interaction with - or prohibit support to – proscribed groups.  In other cases, counter terrorism measures may have the inadvertent effect of doing so. 
Counter terrorism measures that have the effect of criminalising the activities of humanitarian organisations run counter to the letter and spirit of international humanitarian law, which explicitly governs relief actions and other services that may be provided by neutral, independent and impartial humanitarian organisations. Broad language – in national legislation or in international instruments – prohibiting “services” or “support” to terrorism could make it impossible for such actors to fulfil their missions or mandates in context in which armed groups are on lists of proscribed organisations.

Counter terrorism measures may prevent engagement for the purpose of gaining humanitarian access. The prohibition of support to proscribed groups in particular, could impede access by restricting the ability of humanitarian actors to work in areas controlled by such groups. This means that humanitarian needs may go unmet, which in turn may trigger the displacement of vulnerable populations.

Criminalisation of humanitarian engagement with certain non-State armed groups causes confusion and concern in the humanitarian community, and raises the spectre of criminal liability and the potential prosecution of humanitarian workers. This could ultimately lead to a complete halt of international humanitarian action in areas controlled by proscribed groups.

Counter terrorism measures may prevent humanitarian actors from acting in accordance with the humanitarian principles. First, lack of dialogue with all parties to a conflict may have negative repercussions for the actual or perceived neutrality of humanitarian actors, their acceptance and their security. Second, an inability to reach and assist all affected populations undermines the impartiality of humanitarian response. Third, these restrictions on humanitarian activity may undermine the actual or perceived independence of humanitarian operations from political, military and other objectives being pursued in a given context. Decades of humanitarian action and experience from a variety of countries demonstrates how humanitarian engagement with groups in control of territories saves lives, promotes compliance with IHL by armed actors, and facilitates access.  It is crucial that humanitarian actors retain their ability to engage with such groups. 
Targeted messages:
Member States have an obligation to ensure that their counter terrorism activities are consistent with their obligations under international law, in particular, human rights law, refugee law and international humanitarian law, as affirmed by the UN Global Counter-Terrorism Strategy and recognised in numerous resolutions of the UN Security Council and the UN General Assembly. 

International actors (States, international organisations, NGOs, the media and others) should not conflate terrorism and armed conflict and should gain a better understanding of the legal, political and practical consequences of designating as “terrorist” acts of violence committed in armed conflict. The term “terrorism” should, as a matter of international law, be reserved for certain acts of violence committed in time of peace or for the few acts designated specifically as terrorist under IHL.
Member States are encouraged to consider the humanitarian ramifications of counter terrorism measures, in order to avoid restrictions on humanitarian actors engaging with proscribed groups for humanitarian purposes.

Member States should ensure that domestic counter terrorism legislation and other measures are drafted so as to exclude humanitarian activities from their scope. Likewise, donor funding clauses, whether drafted by States or international organisations, should allow the unimpeded work of neutral, independent and impartial humanitarian organisations.

Member States are invited to avoid broad definitions of “support” or “services” to proscribed groups or other terms that may be inconsistent with their obligations under IHL and other bodies of law, and that could compromise the capacity of humanitarian organisations to abide by the fundamental humanitarian principles of humanity, neutrality, impartiality and independence.

Member States are invited to support the ERC in the exercise of her mandate - provided in UN GA Res 46/182 - to “actively facilitate, including through negotiation if needed, the access by the operational organisations to emergency areas for the rapid provision of emergency assistance by obtaining the consent of all parties concerned, through modalities such as the establishment of temporary relief corridors where needed, days and zones of tranquillity and other forms”. 

Counter terrorism resolutions of the UN General Assembly and the Security Council should ensure that any action, including requiring Member States to develop their domestic legislation, is consistent with international law, including international humanitarian law, human rights law and refugee law, so as to avoid undue restrictions on humanitarian actors in the exercise of their missions and mandates.
� See IASC Core Group on Humanitarian Space IASC-WG Background paper WO/1010/3607/7 
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